WEST VIRGINIA LEGISLATURE

2022 REGULAR SESSION

Introduced

House Bill 4262

BY DELEGATES STEELE AND FOSTER

[Introduced January 19, 2022; Referred to the

Committee on Government Organization]

FISCAL
NOTE




10

11

12

13

14

15

16

17

Intr HB 2022R1528

A BILL to amend and reenact §21-5-5a, §21-5-5b, §21-5-5c, and §21-5-5d of the Code of West
Virginia, 1931, as amended, all relating to licensure for polygraph examiners, establishing
definitions for national associations of polygraph examiners, clearly defining employer
limitations for use of detection of deception equipment; removing state licensure
requirements for polygraph examiners and requiring other conditions be met; and updating
code citations.

Be it enacted by the Legislature of West Virginia:

ARTICLE 5. WAGE PAYMENT AND COLLECTION.

§21-5-5a. Definitions.
As used in 821-5-5b, §21-5-5c¢, and §21-5-5d of this article code, unless the context clearly
requires otherwise:

(1) “American Association of Policy Polygraphists (AAPP)” means an_ organization

dedicated to bringing together law enforcement professionals from local, state, tribal, and federal

branches of law enforcement to advance the latest training, technology, and ethical standards in

the field of deception detection.

(2) “American Polygraph Association (APA)” means a professional organization that exists

to provide training, model best practices, and offer professional resources for the continued

growth of ethical and evidence-based detection of deception through the use of polygraph.

(3) “Employer” means any individual, person, corporation, department, board, bureau,
agency, commission, division, office, company, firm, partnership, council or committee of the state
government; public benefit corporation, public authority or political subdivision of the state; or
other business entity, which employs or seeks to employ an individual or individuals. All provisions
of sections five-b, five-c and five-d of this article pertaining to employers shall apply in equal force
and effect to their agents and representatives.

& (4) “Employee” means an individual employed by an employer.

3} (5) “Psychophysiological detection of deception instrument” means an instrument used
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for the detection of deception which records permanently and simultaneously a person’s
cardiovascular and respiratory patterns and galvanic skin response: Provided, That the instrument
may record other physiological changes pertinent to the detection of deception.

“4) (6) “Prospective employee” means an individual seeking or being sought for
employment with an employer.

655 (7) “Psychophysiological detection of deception” means an examination which records
permanently and simultaneously a person’s cardiovascular and respiratory patterns and galvanic
skin response.

§21-5-5b. Employer limitations on use of detection of deception devices or instruments;
exceptions.

(a) No employer may require or request either directly or indirectly, that any employee or
prospective employee of the employer submit to a psychophysiological detection of deception
examination, lie detector or other similar examination utilizing mechanical or electronic measures
of physiological reactions to evaluate truthfulness, and no employer may knowingly allow the
results of any examination administered outside this state to be utilized for the purpose of
determining whether to employ a prospective employee or to continue the employment of an

employee in this state P

conditions applies:

(1) The employee or prospective employee would have direct access to the manufacture,
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storage, distribution, or sale of any controlled substance listed in schedule I, 11, llI, IV or V of 860A-

2-1 et seq. of this code;

(2) The employee or prospective employee is employed or seeking to be employed with

law-enforcement agencies or to military forces of the state as defined by §15-1-1 et seq. of this

code; or

(3) Otherwise complies with the Employee Polygraph Protection Act 29 U.S.C. § 2001 et

(b) The results of any examination shall be used solely for the purpose of determining

whether to employ or to continue to employ any person exempted hereunder and for no other

purpose.

821-5-5c. Requirements for psychophysiological detection of deception examiners.

&) No person, firm, or corporation shall administer a psychophysiological detection of
deception examination, lie detector, or other similar examination utilizing mechanical or electronic
measures of physiological reactions to evaluate truthfulness without helding-a-currentvalidicense

to-do-so-as-issued-by-the-Commissioner-of-Laber being a member of the American Polygraph

Associate or the American Association of Police Polygraphists and otherwise meeting the

requirements in the Employee Polygraph Protection Act, 29 U.S.C. 8§ 2007. Ne-examination-shall
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§21.5-5d of this-code
821-5-5d. Penalties; cause of action.

(a) It shall be a misdemeanor to administer or interpret a psychophysiological detection of

deception, lie detector or similar examination utilizing mechanical or electronic measures of

physiological reactions to evaluate truthfulness without havingreceived-a-valid-and-currentlicense

promulgated-by-the-commissioner—under—section-five-c—of this—article being a member of the

American Polygraph Associate or the American Association of Police Polygraphists and otherwise

meeting the requirements in the Employee Polygraph Protection Act, 29 U.S.C. 8§ 2007. Any

person convicted of violating §21-5-5c¢ of this code shall be fined not more than $500.

(b) Any person who violates §21-5-5b of this atticle code is guilty of a misdemeanor and,
upon conviction thereof, shall be fined not more than $500.

(c) Any employee or prospective employee has a right to sue an employer or prospective
employer for a violation of the provisions of 821-5-5b of this article code. If successful, the
employee or prospective employee shall recover threefold the damages sustained by him or her,
together with reasonable attorneys’ fees, filing fees, and reasonable costs of the action.
Reasonable costs of the action may include, but shall not be limited to, the expenses of discovery
and document reproduction. Damages may include, but shall not be limited to, back pay for the

period during which the employee did not work or was denied a job.

NOTE: The purpose of this bill is to eliminate state licensing of polygraph examiners.
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Strike-throughs indicate language that would be stricken from a heading or the present law
and underscoring indicates new language that would be added.



